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Copyright in databases in Australia  
 
Professor Anne Fitzgerald and Natasha Dwyer 
 
 
‘Copyright in databases in Australia’ by Professor Anne Fitzgerald and Natasha Dwyer is licensed 
under a Creative Commons Attribution 3.0 Australia License. 
 
Note: This guide was written as a chapter (pending publication) for the Open Data Handbook 
published by Open Knowledge Foundation. 
 
A database will be protected by copyright under Australian law if it  
1. is a literary work; 
2. is expressed in material form; 
3. meets the originality test; and 
4. has a relevant connection with Australia (for example, published in Australia or produced by an 
Australian resident). 
 
Australian copyright law is governed by the Copyright Act 1968 [1], which has been considerably 
amended and extended over the years. To understand the operation of copyright law in Australia, it is 
necessary to consider the judgments of the courts as well as the legislation because many key 
concepts (such as “original”) are not defined or explained in the Copyright Act.  
 
Under Australian copyright law, facts and data in themselves are not protected by copyright. However, 
a collection of data, a dataset, or a database may be protected by copyright if it is sufficiently original. 
Whether something is sufficiently original to be protected by copyright depends on whether it has been 
produced with independent intellectual effort.  
 
The operation of Australian copyright law regarding databases is consistent with the TRIPS 
Agreement (Articles 9.2 and 10.2) and the WIPO Copyright Treaty (Articles 2 and 5), which require 
that copyright protection is extended to “compilations of data or other material … which by reason of 
the selection or arrangement of their contents, constitute intellectual creations.” 
 
Copyright in databases under the Australian Copyright Act 1968 (Cth) 
 
1. The database must be a literary work 
Data compilations fall within the ‘literary works’ category of works protected under the Copyright Act.  
Literary works are defined as including “a table, or a compilation, expressed in words, figures or 
symbols (whether or not in a visible form)”: s 10(1) Copyright Act. A factual compilation will be a 
literary work if it provides intelligible information (as opposed to a random collection of data):  
Hollinrake v Truswell 1894 [2].  
 
Any computer program underlying a database may also be protected by copyright as a literary work 
separate from the contents of the database because the definition of literary work includes “a 
computer program or a compilation of computer programs”: s 10(1) Copyright Act 
 
2. The database must be expressed in material form 
For a literary work to be protected by copyright, it must be expressed in material form. Material form 
includes any form (whether visible or not) of storage of a substantial part of the work, such as a work 
entered into a computer or stored in some other machine-readable form: s 10(1) Copyright Act.  
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3. The database must be sufficiently original 
For a compilation to be protected by copyright, it must be an original literary work. The concept of 
originality is not defined in the Copyright Act so it is necessary to look to decided cases to understand 
the originality threshold. Data, metadata, or a compilation of numerous items of data or metadata 
records may be protected by copyright if the compilation was produced by the application of 
independent intellectual effort by the author/s, which may involve the exercise of skill, judgment, or 
creativity in selecting, presenting, or arranging the information.  
 
Where a data compilation is sufficiently original to be protected by copyright, copyright applies to the 
form in which the information has been compiled, arranged, or presented, not to the data itself.  
 
Over the years, Australian courts have held that copyright applied to a wide range of data collections 
and factual works, which were produced with a sufficient degree of skill, analysis, or judgment. The 
following are examples of factual compilations that were considered to be original literary works: 
• Data compiled from survey forms about usage of copyright materials for educational purposes: 
Copyright Agency Ltd v Queensland Department of Education [2007] FCAFC 80; 
• A customer database and list: Vivid Entertainment LLC & Ors v Digital Sinema Australia Pty 
Ltd & Ors (No.3) [2007] FMCA 748; 
• Poker machine prize scales: Milwell Pty Ltd v Olympic Amusements Pty Ltd [1999] FCA 63; 
• A pseudo-random data table used by a computer program to compress data (Huffman 
compression table): Data Access Corporation v Powerflex Services Pty Ltd [1999] HCA 49; 
and  
• The look-up table in a computer program: Autodesk Inc v Dyason [1992] HCA 2. 
 
However, the question of when a factual compilation is sufficiently original to be protected by copyright 
has been re-considered by Australian courts in several cases in recent years, particularly in relation to 
the Yellow Pages and White Pages directories. 
 
Important Australian cases on originality in factual compilations 
 
Desktop Marketing v Telstra 2001 and 2002  
In Telstra Corporation Ltd v Desktop Marketing Systems Pty Ltd (2001) [3] and Desktop Marketing 
Systems Pty Ltd v Telstra Corporation Ltd (2002) [4], the issue was whether Telstra’s White Pages 
and Yellow Pages, which arranged names, addresses, and telephone numbers of individuals 
alphabetically, and the headings book, which was used to classify listings, were original literary works. 
The Federal Court and the Full Federal Court on appeal unanimously held that Telstra’s White Pages, 
Yellow Pages, and headings book were original literary works.  
 
It was held that factual compilations could qualify as original literary works on the basis of the skill, 
judgment, and knowledge exercised in selecting or arranging the facts or on the ground that 
substantial labour and expense were incurred in collecting the information. Copyright subsisted in 
Telstra’s directories due to the substantial labour and expense expended in collecting, recording, 
verifying, and assembling the data, even though there was no selectivity in the arrangement or 
presentation and little work went into collecting the existing data from subscribers or alphabetising the 
entries.  
 
IceTV v Nine Network 2009 
 The High Court considered the meaning of originality under Australian copyright law in IceTV Pty Ltd v 
Nine Network Australia Pty Ltd (2009) [5]. The High Court noted that originality requires that the 
literary work originated with an identifiable author as the result of some “independent intellectual effort” 
or “sufficient effort of a literary nature” and that it was not merely copied from another work. The 
authors of a compilation would be those who gather or organise the collection of material and select, 
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order, or arrange its presentation in material form. The High Court noted that the emphasis in Desktop 
Marketing v Telstra upon labour and expense should be treated with caution and that unlike the EU 
Database Directive, the Australian Copyright Act does not provide any general rule preventing 
appropriation of skill and labour. Rewarding skill and labour in a compilation without any real 
consideration of the effort directed to coming up with the particular form of expression was said to lead 
to error. 
  
Telstra v Phone Directories 2010 
In Telstra Corporation Ltd v Phone Directories Company Pty Ltd (2010) [6], Telstra claimed copyright 
in the content, form, and arrangement of the individual listings and enhancements in the White Pages 
and the Yellow Pages; the overall arrangement in the White Pages and the Yellow Pages; and the 
headings, arrangement of listings under headings, and cross-referencing in the Yellow Pages. Both 
the Federal Court at first instance and the Full Federal Court on appeal found that the directories were 
not original works. They could not be considered original because human authors could not be 
identified, and even if the identifiable human contributors were accepted as authors, these individuals 
did not exercise “independent intellectual effort” or “sufficient effort of a literary nature” in creating or 
presenting the works.  
 
The Federal Court at first instance noted that the contributors’ efforts related mainly to gathering data 
and updating Telstra’s database in accordance with prescribed rules, which controlled content and 
organisation, before the works were arranged in the form of directories by a largely computerised 
process. Any skill and judgment was exercised in application of the rules or operation of the computer 
systems, not creation of the directories, and few people participated in the final presentation of the 
directories. Not all of the alleged authors could be identified and those identified could not be joint 
authors because the contributors performed their functions separately from other contributors without 
collaboration or common purpose.  
 
A unanimous Full Federal Court affirmed that copyright did not subsist in the White Pages and Yellow 
Pages as compilations because the works lacked human authors who exercised independent 
intellectual effort to create the form of the directories. Chief Justice Keane and Justice Perram agreed 
that it was not necessary to name each author and it need only be demonstrated that authors existed.  
 
The directories would have been original works if individuals had reduced the directories to material 
form manually or controlled the program to fashion the form of the work. However, in this case the 
transformation of the information into publishable form was carried out by the computer system. The 
directories could also not be regarded as works of joint authorship as the contributions of individuals 
occurred prior to the compilation of the data and were not collaborative.  
 
Acohs v Ucorp 2010 and 2012 
In Acohs Pty Ltd v Ucorp Pty Ltd (2010) [7] and (2012) [8], Acohs claimed copyright in the Material 
Safety Data Sheets (MSDSs) it prepared for companies that were obliged to make available MSDSs 
when supplying hazardous substances. Acohs maintained a database of information necessary to 
create MSDSs and a software system generated the MSDSs based on data entered by Acohs’ 
employees or customers, which was sometimes transcribed from existing MSDSs. Upon a customer 
request for a particular MSDS, the system would call up the elements from the database, compile the 
source code, and send the MSDS to the customer to view on-screen.  
 
The Federal Court held that MSDSs written by Acohs’ employees were original literary works as the 
author was required to select materials. However, MSDSs that were merely transcribed from existing 
MSDSs were not original because the transcribers did not make any original contribution and the 
system dictated the layout, presentation, and appearance of the MSDSs. The programmers of the 
system were responsible for the appearance of these MSDSs but could not be considered authors of 
individual MSDSs and had not worked in collaboration with the transcribers. Though the source codes 
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were literary works, they were not original because they were generated by a computer, not written by 
a human author or by joint authors. The contributions of the programmers who wrote the software and 
Acohs’ employees or customers who entered the data to generate MSDSs were completely separate. 
Additionally, data that resided in a database from which elements had not been called up could not be 
regarded as a work as it never had a separate existence in material form.  
 
The Full Federal Court agreed that the MSDSs authored by Acohs’ employees were original literary 
works and the MSDSs that were merely transcribed or authored by customers were not original. The 
transcribers did not select the appropriate sub-headings, the order of the material, or the appropriate 
phrases. Any originality involved in the programmers’ activities in writing the underlying computer 
programs was distinct from the activities involved in creating any of the MSDSs, so the programmers 
could not be authors of these MSDSs. The Full Federal court also agreed that the HTML source codes 
of the MSDSs, which were mostly generated by routines in the program, were not original works. The 
fact that routines written by the programmers functioned to include information tags within each source 
code did not mean that the programmers were the authors of the HTML source code. The HTML 
source codes were discrete forms of expression generated by the computer program based on data 
entered into the system.  
 
Dynamic Supplies v Tonnex 2011 
In Dynamic Supplies Pty Ltd v Tonnex International Pty Ltd (2011) [9], copyright was claimed in a 
compatibility chart for Dynamic’s printer and computer consumables. The Federal Court (Yates J) held 
that this compilation was an original literary work as it comprised a unique layout presenting nine 
columns of interconnected, cross-referenced information. Although the selection of information was 
from a single source, the chart included known facts, and some information was repeated, the chart 
represented a collection of information brought together in a convenient arrangement that facilitated 
searching and cross-referencing of information relating to a particular universe of products. The 
creation of the chart involved intellectual effort, based on the author’s sales experience, in devising an 
arrangement that would be useful to customers, deciding what information was core to customer 
needs, and excluding irrelevant information. The chart was not an obvious arrangement dictated by 
the nature of the information as there was nothing in the product descriptions or compatibility 
information that required the information to be expressed in a particular form. The court confirmed that 
simplicity does not deprive a work of originality, unless the simplicity is a demonstration of the absence 
of skill or effort.  
 
Sanofi-Aventis v Apotex 2011 
In Sanofi-Aventis Australia Pty Ltd and Others v Apotex Pty Ltd (no 3) (2011) [10], the Federal Court 
(Jagot J) held that the product information document for a medicine was an original literary work due 
to its overall form, arrangement, content, and presentation. While Regulatory Guidelines prescribed 
the general structure, the particular form of expression used to convey the information in a product 
information document was not limited. Specialised knowledge, creative skills, and judgment were 
required to select information from the vast array of available information, and interpret, analyse, and 
arrange this information into the form of the product information document. It was not necessary for 
each author to be individually identified for there to be a work of joint authorship but in this case the 
authors, as members of a group constituted for a common purpose and who worked collaboratively on 
the document, were identified.  
 
Summary of originality requirement 
To be original under Australian copyright law, a data compilation must  
1. not be copied; 
2. originate from an identifiable human author; and  
3. result from independent intellectual effort directed to expressing the work in its final form.  
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The decisions in Acohs v Ucorp, Dynamic Supplies v Tonnex, and Sanofi-Aventis v Apotex confirm 
that factual compilations, such as simple charts made up of existing data, will be protected by 
copyright as long as they are produced by human authors exercising intellectual effort to design the 
work. Authors can demonstrate originality in establishing a framework for the contents of a database, 
selecting certain data, assembling the contents, making decisions about defining fields and indexes, 
devising the scheme and look of the database, and perhaps even choosing and tailoring software by 
which users may search it. More original arrangements or subjective selections, such as listing in 
order of importance, choosing sub-topics after thoughtful evaluation, or making a directory where the 
selected universe is not obvious, should still involve sufficient intellectual effort. The Full Federal Court 
in Acohs v Ucorp noted that it was possible that even an information tag, if it is original, sufficiently 
substantial, and functionally separate from the program of which it forms a part, might constitute a 
separate copyright work. 
 
Overall, the test described by the Full Federal Court in Telstra v Phone Directories, relying on the High 
Court in IceTV v Nine, sets a higher threshold for originality in Australia compared with the earlier test 
set out in Desktop Marketing v Telstra. The Full Federal Court has pointed out that it is uncertain at 
what point human input will be too remote from the computer-driven process of creating the work. 
Justice Perram noted in Telstra v Phone Directories that a human directing the layout of Telstra’s 
directories might not have evidenced originality because the arrangement was dictated by the form of 
the work. Furthermore, in Acohs v Ucorp at first instance, Acohs claimed copyright in the totality of 
data that was necessary to render MSDSs required by a certain company and which resided on that 
company’s server. The Federal Court held that the body of data that merely resided in a database 
from which elements might be called up could not be regarded as a work until it took material form and 
it would be, at best, a systematic collection of separate works. The test will also not protect 
commercial interests or the effort in creating as opposed to expressing information and it highlights the 
importance of proving the identities and contributions of the authors of a database.  
 
Assigning and licensing copyright in datasets and databases  
Owners of copyright in datasets and databases may fully or partially assign their copyright or license 
another party to use it, under s 196 of the Australian Copyright Act. To be legally effective, 
assignments must be (1) in writing, and (2) signed by or on behalf of the assignor. Licences need not 
be in writing and signed by or on behalf of the owner, unless the licence being granted is an exclusive 
one. Copyright datasets and databases can be licensed under a Creative Commons or other similar 
open content copyright licence. 
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Further reading  
For further information on Australian copyright law applicable to databases, the licensing of data, and 
issues of open access to data, see: 
• Creative Commons and Government Guide: Using Creative Commons 3.0 Australia Licences 
on Government Copyright Materials, Anne Fitzgerald, Neale Hooper and Cheryl Foong, 2011 
<http://eprints.qut.edu.au/38364/>. 
• ‘Enabling open access to public sector information with Creative Commons Licences: the 
Australian experience’, Anne Fitzgerald, Brian Fitzgerald and Neale Hooper, in Brian Fitzgerald 
(ed), Access to public sector information: law, technology and policy - volume 2, Sydney 
University Press, Sydney, 2010, <http://eprints.qut.edu.au/34085/>. 
• Practical Data Management: a legal and policy guide, Anne Fitzgerald, Kylie Pappalardo and 
Anthony Austin, 2008 <http://eprints.qut.edu.au/14923/>. 
• Building the infrastructure for data access and reuse in collaborative research: an analysis of 
the legal context, Anne Fitzgerald et al, 2007 <http://eprints.qut.edu.au/8865/>. 
• Open Access to Knowledge Law Project Report No 1: Creating a legal framework for copyright 
management of open access within the Australian academic and research sector, Brian 
Fitzgerald et al, 2006 <http://eprints.qut.edu.au/6099/>. 
• Internet and e-commerce law: technology, law and policy, Chapter 4 – Copyright, Brian 
Fitzgerald, Anne Fitzgerald et al, 2011, Thomson Lawbook, Pyrmont. 
 
 
 
 
